
SECTION 1:  COPYRIGHT AND RELATED RIGHTS 

  

  

Article 9 

  

Relation to the Berne Convention 

  

1.    Members shall comply with Articles 1 through 21 of the Berne Convention (1971) and the Appendix 

thereto.  However, Members shall not have rights or obligations under this Agreement in respect of the 

rights conferred under Article 6bis of that Convention or of the rights derived therefrom. 

  

2.    Copyright protection shall extend to expressions and not to ideas, procedures, methods of operation 

or mathematical concepts as such. 

  

  

Article 10 

  

Computer Programs and Compilations of Data 

  

1.    Computer programs, whether in source or object code, shall be protected as literary works under the 

Berne Convention (1971). 

  

2.    Compilations of data or other material, whether in machine readable or other form, which by reason 

of the selection or arrangement of their contents constitute intellectual creations shall be protected as 

such.  Such protection, which shall not extend to the data or material itself, shall be without prejudice to 

any copyright subsisting in the data or material itself. 

  

  

Article 11 

  

Rental Rights 

  

In respect of at least computer programs and cinematographic works, a Member shall provide 

authors and their successors in title the right to authorize or to prohibit the commercial rental to the 

public of originals or copies of their copyright works.  A Member shall be excepted from this 

obligation in respect of cinematographic works unless such rental has led to widespread copying of 

such works which is materially impairing the exclusive right of reproduction conferred in that 

Member on authors and their successors in title.  In respect of computer programs, this obligation 

does not apply to rentals where the program itself is not the essential object of the rental. 

  

  

Article 12 

  

Term of Protection 

  

Whenever the term of protection of a work, other than a photographic work or a work of applied 

art, is calculated on a basis other than the life of a natural person, such term shall be no less than 

50 years from the end of the calendar year of authorized publication, or, failing such authorized 

publication within 50 years from the making of the work, 50 years from the end of the calendar year 

of making. 

  



  

Article 13 

  

Limitations and Exceptions 

  

Members shall confine limitations or exceptions to exclusive rights to certain special cases which 

do not conflict with a normal exploitation of the work and do not unreasonably prejudice the 

legitimate interests of the right holder.   

  

  

Article 14 

  

Protection of Performers, Producers of Phonograms 

(Sound Recordings) and Broadcasting Organizations 

  

1.    In respect of a fixation of their performance on a phonogram, performers shall have the possibility of 

preventing the following acts when undertaken without their authorization:  the fixation of their unfixed 

performance and the reproduction of such fixation.  Performers shall also have the possibility of 

preventing the following acts when undertaken without their authorization:  the broadcasting by wireless 

means and the communication to the public of their live performance. 

  

2.    Producers of phonograms shall enjoy the right to authorize or prohibit the direct or indirect 

reproduction of their phonograms. 

  

3.    Broadcasting organizations shall have the right to prohibit the following acts when undertaken 

without their authorization:  the fixation, the reproduction of fixations, and the rebroadcasting by wireless 

means of broadcasts, as well as the communication to the public of television broadcasts of the 

same.  Where Members do not grant such rights to broadcasting organizations, they shall provide owners 

of copyright in the subject matter of broadcasts with the possibility of preventing the above acts, subject 

to the provisions of the Berne Convention (1971). 

  

4.    The provisions of Article 11 in respect of computer programs shall apply mutatis mutandis to 

producers of phonograms and any other right holders in phonograms as determined in a Member's law.  If 

on 15 April 1994 a Member has in force a system of equitable remuneration of right holders in respect of 

the rental of phonograms, it may maintain such system provided that the commercial rental of 

phonograms is not giving rise to the material impairment of the exclusive rights of reproduction of right 

holders.   

  

5.    The term of the protection available under this Agreement to performers and producers of 

phonograms shall last at least until the end of a period of 50 years computed from the end of the calendar 

year in which the fixation was made or the performance took place.  The term of protection granted 

pursuant to paragraph 3 shall last for at least 20 years from the end of the calendar year in which the 

broadcast took place. 

  

6.    Any Member may, in relation to the rights conferred under paragraphs 1, 2 and 3, provide for 

conditions, limitations, exceptions and reservations to the extent permitted by the Rome 

Convention.  However, the provisions of Article 18 of the Berne Convention (1971) shall also apply, 

mutatis mutandis, to the rights of performers and producers of phonograms in phonograms. 

  

  
SECTION 4:  INDUSTRIAL DESIGNS 



  

  

Article 25 

  

Requirements for Protection 

  

1.    Members shall provide for the protection of independently created industrial designs that are new or 

original.  Members may provide that designs are not new or original if they do not significantly differ 

from known designs or combinations of known design features.  Members may provide that such 

protection shall not extend to designs dictated essentially by technical or functional considerations. 

  

2.    Each Member shall ensure that requirements for securing protection for textile designs, in particular 

in regard to any cost, examination or publication, do not unreasonably impair the opportunity to seek and 

obtain such protection.  Members shall be free to meet this obligation through industrial design law or 

through copyright law. 

  

  

Article 26 

  

Protection 

  

1.    The owner of a protected industrial design shall have the right to prevent third parties not having the 

owner’s consent from making, selling or importing articles bearing or embodying a design which is a 

copy, or substantially a copy, of the protected design, when such acts are undertaken for commercial 

purposes.  

  

2.    Members may provide limited exceptions to the protection of industrial designs, provided that such 

exceptions do not unreasonably conflict with the normal exploitation of protected industrial designs and 

do not unreasonably prejudice the legitimate interests of the owner of the protected design, taking account 

of the legitimate interests of third parties. 

  

3.    The duration of protection available shall amount to at least 10 years. 

  

  

SECTION 5:  PATENTS 

  

  

Article 27 

  

Patentable Subject Matter 

  

1.    Subject to the provisions of paragraphs 2 and 3, patents shall be available for any inventions, whether 

products or processes, in all fields of technology, provided that they are new, involve an inventive step 

and are capable of industrial application.[1]  Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 

and paragraph 3 of this Article, patents shall be available and patent rights enjoyable without 

discrimination as to the place of invention, the field of technology and whether products are imported or 

locally produced. 

  

2.    Members may exclude from patentability inventions, the prevention within their territory of the 

commercial exploitation of which is necessary to protect ordre public or morality, including to protect 
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human, animal or plant life or health or to avoid serious prejudice to the environment, provided that such 

exclusion is not made merely because the exploitation is prohibited by their law. 

  

3.    Members may also exclude from patentability: 

  

(a)    diagnostic, therapeutic and surgical methods for the treatment of humans or animals; 

  

(b)    plants and animals other than micro-organisms, and essentially biological processes for the 

production of plants or animals other than non-biological and microbiological 

processes.  However,  Members shall provide for the protection of plant varieties either by patents 

or by an effective sui generis system or by any combination thereof.  The provisions of this 

subparagraph shall be reviewed four years after the date of entry into force of the WTO Agreement. 

  

  

Article 28 

  

Rights Conferred 

  

1.    A patent shall confer on its owner the following exclusive rights: 

  

(a)    where the subject matter of a patent is a product, to prevent third parties not having the 

owner’s consent from the acts of:  making, using, offering for sale, selling, or importing[2] for these 

purposes that product; 

(b)    where the subject matter of a patent is a process, to prevent third parties not having the 

owner’s consent from the act of using the process, and from the acts of:  using, offering for sale, 

selling, or importing for these purposes at least the product obtained directly by that process. 

  

2.    Patent owners shall also have the right to assign, or transfer by succession, the patent and to conclude 

licensing contracts. 

  

  

Article  29 

  

Conditions on Patent Applicants 

  

1.    Members shall require that an applicant for a patent shall disclose the invention in a manner 

sufficiently clear and complete for the invention to be carried out by a person skilled in the art and may 

require the applicant to indicate the best mode for carrying out the invention known to the inventor at the 

filing date or, where priority is claimed, at the priority date of the application. 

  

2.    Members may require an applicant for a patent to provide information concerning the applicant’s 

corresponding foreign applications and grants. 

  

  

Article 30 

  

Exceptions to Rights Conferred 

  

Members may provide limited exceptions to the exclusive rights conferred by a patent, provided 

that such exceptions do not unreasonably conflict with a normal exploitation of the patent and do 
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not unreasonably prejudice the legitimate interests of the patent owner, taking account of the 

legitimate interests of third parties. 

  

  

Article 31 

  

Other Use Without Authorization of the Right Holder 

  

Where the law of a Member allows for other use[3] of the subject matter of a patent without the 

authorization of the right holder, including use by the government or third parties authorized by the 

government, the following provisions shall be respected: 

  

(a)    authorization of such use shall be considered on its individual merits; 

  

(b)    such use may only be permitted if, prior to such use, the proposed user has made efforts to 

obtain authorization from the right holder on reasonable commercial terms and conditions and that 

such efforts have not been successful within a reasonable period of time.  This requirement may be 

waived by a Member in the case of a national emergency or other circumstances of extreme 

urgency or in cases of public non-commercial use.  In situations of national emergency or other 

circumstances of extreme urgency, the right holder shall, nevertheless, be notified as soon as 

reasonably practicable.  In the case of public non-commercial use, where the government or 

contractor, without making a patent search, knows or has demonstrable grounds to know that a 

valid patent is or will be used by or for the government, the right holder shall be informed 

promptly; 

  

(c)    the scope and duration of such use shall be limited to the purpose for which it was authorized, 

and in the case of semi-conductor technology shall only be for public non-commercial use or to 

remedy a practice determined after judicial or administrative process to be anti-competitive; 

  

(d)    such use shall be non-exclusive; 

  

(e)    such use shall be non-assignable, except with that part of the enterprise or goodwill which 

enjoys such use; 

  

(f)    any such use shall be authorized predominantly for the supply of the domestic market of the 

Member authorizing such use; 

  

(g)    authorization for such use shall be liable, subject to adequate protection of the legitimate 

interests of the persons so authorized, to be terminated if and when the circumstances which led to 

it cease to exist and are unlikely to recur.  The competent authority shall have the authority to 

review, upon motivated request, the continued existence of these circumstances; 

  

(h)    the right holder shall be paid adequate remuneration in the circumstances of each case, taking 

into account the economic value of the authorization; 

  

(i)    the legal validity of any decision relating to the authorization of such use shall be subject to 

judicial review or other independent review by a distinct higher authority in that Member; 

  

(j)    any decision relating to the remuneration provided in respect of such use shall be subject to 

judicial review or other independent review by a distinct higher authority in that Member; 
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(k)    Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f) where 

such use is permitted to remedy a practice determined after judicial or administrative process to be 

anti-competitive.  The need to correct anti-competitive practices may be taken into account in 

determining the amount of remuneration in such cases.  Competent authorities shall have the 

authority to refuse termination of authorization if and when the conditions which led to such 

authorization are likely to recur; 

  

(l)    where such use is authorized to permit the exploitation of a patent ("the second patent") which 

cannot be exploited without infringing another patent ("the first patent"), the following additional 

conditions shall apply: 

  

(i)    the invention claimed in the second patent shall involve an important technical advance 

of considerable economic significance in relation to the invention claimed in the first patent; 

  

(ii)    the owner of the first patent shall be entitled to a cross-licence on reasonable terms to 

use the invention claimed in the second patent;  and 

  

(iii)    the use authorized in respect of the first patent shall be non-assignable except with the 

assignment of the second patent. 

  

  

  

Article 31bis 
  

  

1.    The obligations of an exporting Member under Article 31(f) shall not apply with respect to the grant 

by it of a compulsory licence to the extent necessary for the purposes of production of a pharmaceutical 

product(s) and its export to an eligible importing Member(s) in accordance with the terms set out in 

paragraph 2 of the Annex to this Agreement. 

  

2.    Where a compulsory licence is granted by an exporting Member under the system set out in this 

Article and the Annex to this Agreement, adequate remuneration pursuant to Article 31(h) shall be paid in 

that Member taking into account the economic value to the importing Member of the use that has been 

authorized in the exporting Member.  Where a compulsory licence is granted for the same products in the 

eligible importing Member, the obligation of that Member under Article 31(h) shall not apply in respect 

of those products for which remuneration in accordance with the first sentence of this paragraph is paid in 

the exporting Member. 

  

3.    With a view to harnessing economies of scale for the purposes of enhancing purchasing power for, 

and facilitating the local production of, pharmaceutical products: where a developing or least-developed 

country WTO Member is a party to a regional trade agreement within the meaning of Article XXIV of the 

GATT 1994 and the Decision of 28 November 1979 on Differential and More Favourable Treatment 

Reciprocity and Fuller Participation of Developing Countries (L/4903), at least half of the current 

membership of which is made up of countries presently on the United Nations list of least-developed 

countries, the obligation of that Member under Article 31(f) shall not apply to the extent necessary to 

enable a pharmaceutical product produced or imported under a compulsory licence in that Member to be 

exported to the markets of those other developing or least-developed country parties to the regional trade 

agreement that share the health problem in question.  It is understood that this will not prejudice the 

territorial nature of the patent rights in question. 

  



4.    Members shall not challenge any measures taken in conformity with the provisions of this Article and 

the Annex to this Agreement under subparagraphs 1(b) and 1(c) of Article XXIII of GATT 1994. 

  

5.    This Article and the Annex to this Agreement are without prejudice to the rights, obligations and 

flexibilities that Members have under the provisions of this Agreement other than paragraphs (f) and (h) 

of Article 31, including those reaffirmed by the Declaration on the TRIPS Agreement and Public Health 

(WT/MIN(01)/DEC/2), and to their interpretation.  They are also without prejudice to the extent to which 

pharmaceutical products produced under a compulsory licence can be exported under the provisions of 

Article 31(f). 

  

  

Article 32 

  

Revocation/Forfeiture 

  

An opportunity for judicial review of any decision to revoke or forfeit a patent shall be available. 

  

  

Article 33 

  

Term of Protection 

  

The term of protection available shall not end before the expiration of a period of twenty years 

counted from the filing date.[4] 

  

  

Article 34 

  

Process Patents:  Burden of Proof 

  

1.    For the purposes of civil proceedings in respect of the infringement of the rights of the owner referred 

to in paragraph 1(b) of Article 28, if the subject matter of a patent is a process for obtaining a product, the 

judicial authorities shall have the authority to order the defendant to prove that the process to obtain an 

identical product is different from the patented process.  Therefore, Members shall provide, in at least one 

of the following circumstances, that any identical product when produced without the consent of the 

patent owner shall, in the absence of proof to the contrary, be deemed to have been obtained by the 

patented process: 

  

(a)    if the product obtained by the patented process is new; 

  

(b)    if there is a substantial likelihood that the identical product was made by the process and the 

owner of the patent has been unable through reasonable efforts to determine the process actually 

used. 

  

2.    Any Member shall be free to provide that the burden of proof indicated in paragraph 1 shall be on the 

alleged infringer only if the condition referred to in subparagraph (a) is fulfilled or only if the condition 

referred to in subparagraph (b) is fulfilled. 

  

3.    In the adduction of proof to the contrary, the legitimate interests of defendants in protecting their 

manufacturing and business secrets shall be taken into account.   
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[1] For the purposes of this Article, the terms "inventive step" and "capable of industrial application" may be 

deemed by a Member to be synonymous with the terms "non-obvious" and "useful" respectively. 
[2] This right, like all other rights conferred under this Agreement in respect of the use, sale, importation or 

other distribution of goods, is subject to the provisions of Article 6. 
[3] "Other use" refers to use other than that allowed under Article 30. 
[4] It is understood that those Members which do not have a system of original grant may provide that the term 

of protection shall be computed from the filing date in the system of original grant. 
  
  

SECTION 7:  PROTECTION OF UNDISCLOSED INFORMATION  

  

  

Article 39 

  

1.    In the course of ensuring effective protection against unfair competition as provided in Article 10bis 

of the Paris Convention (1967), Members shall protect undisclosed information in accordance with 

paragraph 2 and data submitted to governments or governmental agencies in accordance with 

paragraph 3. 

  

2.    Natural and legal persons shall have the possibility of preventing information lawfully within their 

control from being disclosed to, acquired by, or used by others without their consent in a manner contrary 

to honest commercial practices[1] so long as such information: 

  

(a)    is secret in the sense that it is not, as a body or in the precise configuration and assembly of its 

components, generally known among or readily accessible to persons within the circles that 

normally deal with the kind of information in question;  

  

(b)    has commercial value because it is secret;  and  

  

(c)    has been subject to reasonable steps under the circumstances, by the person lawfully in control 

of the information, to keep it secret. 

  

3.    Members, when requiring, as a condition of approving the marketing of pharmaceutical or of 

agricultural chemical products which utilize new chemical entities, the submission of undisclosed test or 

other data, the origination of which involves a considerable effort, shall protect such data against unfair 

commercial use.  In addition, Members shall protect such data against disclosure, except where necessary 

to protect the public, or unless steps are taken to ensure that the data are protected against unfair 

commercial use. 

  
[1] For the purpose of this provision, "a manner contrary to honest commercial practices" shall mean at least 

practices such as breach of contract, breach of confidence and inducement to breach, and includes the 

acquisition of undisclosed information by third parties who knew, or were grossly negligent in failing to 

know, that such practices were involved in the acquisition. 
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