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* PETITIONS BEING FILED

« OUTCOMES AND DETERMINATIONS
- MOTION PRACTICE AT THE PTAB

- FEDERAL CIRCUIT REVIEW

« SUPREME COURT REVIEW

* QUESTIONS AND DISCUSSIONS
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PTAB Trial Statistics
Y21 Q2 Outcome Roundup
PR, PGR, CBM

Patent Trial and Appeal Board
Fscal Year 2021 2"d Quarter

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_qg2_roundup_.pdf

Data provided by [Ts]{s}
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Petitionsfiled by trial type
(FY21 through Q2: Oct. 1, 2020 to Mar. 31, 2021)

PGR
59
9%

Trial typesinclude Inter Partes Review (IPR), Post Grant Review (PGR), and Covered
Business Method (CBM). The Office will not consider a CBM petition filed on or after

September 16,2020. .

https://www.uspto.gov/sites/default/files/documents/pta b_aia_fy2021_q2_rolundup_.pdf

Data provided by [T}
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New PTAB Petitions (CBM, IPR, PGR)

1,501

Data provided by-ii DocketNavigator
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Petitionsfiled by technology
(FY21 through Q2: Oct. 1, 2020 to Mar. 31, 2021)

Mechanical &

BusinessMethod
158
23%

Chemical
45
6%

Bio/Pharma
45
6%
Design
1
0%

Electrical/ Computer
444

4

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf

Data provided by [T}
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- NEW PTAB PETITIONS BY TECH CODE

New PTAB Petitions by Tech Code

This chart shows the number of PTAB petitions by Technology Center that were filed in each year. Each Tech Code is represented by a different color. Tech Code 2700 (Communications and

Information Systems) has been joined with Tech Codes 2100 (Computer Architecture and Software) and 2600 (Communications). For purposes of this chart, the joined colored bar includes all three.

[ 1600 Biotechnology and Organic Che...

1700 Chemical and Materials Enginee...
[ 2400 Networking, Multiplexing, Cable,...
2800 Semiconductors/Memory, Circuit...

[ 2900 Design
3600 Transportation, Construction, EI...
[ 3700 Mechanical Engineering, Manuf...

[ Computers, Communication, and e-co...

Unclassified/Unknown

CASES
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400

300
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Data provided by DocketNavigator
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Outcomesby petition
(FY21 through Q2: Oct. 1, 2020 to Mar. 31, 2021)

FWD All
Unpatentable
144

11

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf

Data provided by [T}
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Outcomesby patent
(FY21 through Q2: Oct. 1, 2020 to Mar. 31, 2021)

PWD patentability or unpatentability reported
with respect to the claimsat issue in the FWD.

“Mixed Outcome” is shown for patents
receiving more than one type of outcome
from the list of:denied, settled, dismissed,

FWD All and/or req. adverse judgement only.
Unpatentable
- 116 . . o
Institution 19% A patent is listed in a FWD categoryif it ever
D‘i';':d received a PWD, regardless of other
30% outcomes.
625
Req. Adverse
Patents Judgmt
25
4%

- Dismissed
y 11
2%

Mixed Outcomes

2%

12

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf

Data provided by [T}
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Outcomes by Challenged Claim
(FY21 through Q2) (Per USPTO)

Institution Denied

3,170
30%

Outcomesby claim challenged

(FY21 through Q2: Oct. 1, 2020 to Mar. 31, 2021)

Challenged But No FWD
3,875 commonly refersto settlement,

37% but can also refer to challenged

FWD Unpatentable
1,916
18%

Disclaimed
487
5%

~ “ﬁ )i iccad
- Dismissed

215

L7

“Challenged But No PAD” most

claimssubject to mixed non-PND
outcomes, such asboth a denial

13

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf

Data provided by [T}
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Petition Outcomes

Data in these charts is aggregated across all petitions. In other words, a patent that loses a claim in any petition falls under "At least one claim unpatentable" even if
those claims survived other petitions.

IPR CBM

109

aims unpatentable 85
At least one claim

6 y 7 54 No claii’s’ %rggentable 4 14

Patents Patents Patents
with PTAB Outcomes with PTAB Outcomes with PTAB Outcomes

aims unpatentable
At least one claim unp = At least one claim unpate

Data provided by-ii DocketNavigator
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PTAB Outcomes

These charts show the Outcomes of PTAB proceedings as a percentage of all such outcomes in proceedings that terminated in the same year.

2013 23 5 76

2014 245 “ 288
2016 611 93 “ 495
2018 572 98 401 452
2019 680 191 “ 444

o

% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Data provided by-ii DocketNavigator

Date of Case Termination

2/12/2013 12/31/2021

d D
Settled/Dismissed

B Patent Challenger Won
Mixed

[l Patentee Won
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Determinations of Claims in Final Written Decisions

These charts show the number of claims deemed unpatentable or not unpatentable in PTAB Final Written Decisions.

2015 890 6,696

2021 451 2,102 188 225

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Data provided by-ii DocketNavigator

Date of Determination
1/1/2015 12/31/2021

d D

B Not unpatentable
Amendment allowed

I Unpatentable/Cancelled
Amendment not allowed

Disclaimed
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PTAB Case Flow

This chart shows the progression of PTAB cases from petition to final written decision.

Petition Early Termination Institution Late Termination Final Decision

Patent
Challenger
Won 2502 (19.2%)

4957 (38%)

Patentee Won
664 (5.1%)

Mixed
605 (4.6%)

Pending
554 (4.2%)
Petition: 13040 (100%) 1719 (133

Settled/Voluntarily
Dismissed 63 (0.5%)

D i \
3seg(')e(dza_25 ‘ Joined/Consolidated

48 (0.4%)

Settled/Voluntarily Dismissed

Pending 1433 (11%)
737 (5.7%)
Patent Challenger Won 277 (2.1%)
Settled/Voluntarily Dismissed 1860 (14.3%) Patenise Won 61 (0.5%)
Mixed 30 (0.2%)
Patent Challenger Won 36 (0.3%) Admilnistrative:Closure:1 /(%)

Patentee Won 36 (0.3%)
Administrative Closure 9 (0.1%)
Joined/Consolidated 6 (0%)

M Patentee Won M Patent Challenger Won Mixed (Final Decision) Settled/Voluntarily Dismissed

Data provided by DocketNavigator

- PTAB CASE FLOW (OVERALL)
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PTAB CASE FLOW

(FILED BEFORE DEC. 31, 2014)

PTAB Case Flow

This chart shows the progression of PTAB cases from petition to final written decision.

Petition Early Termination Institution Late Termination Final Decision

Patent
Challenger
Won 813 (31.5%)

\ Patentee Won
141 (5.5%)

Mixed
124 (4.8%)

Petition: 2580 (100%)

Settled/Voluntarily
Dismissed 29 (1.1%)

Joined/Consolidated

Denied 4 (0.2%)

592 (22.9%

Settled/Voluntarily Dismissed
351 (13.6%)

Settled/Voluntarily Dismissed 332 (12.9%) Patent Challenger Won 70 (2.7%)

Patentee Won 21 (0.8%)
Patent Challenger Won 9 (0.3%)

Patentee Won 7 (0.3%)
Administrative Closure 1 (0%)

M Patentee Won M Patent Challenger Won Mixed (Final Decision) Settled/Voluntarily Dismissed

Data provided by DocketNavigator

®
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PTAB Case Flow

This chart shows the progression of PTAB cases from petition to final written decision.

Petition Early Termination Institution Late Termination Final Decision

Patent
Challenger
Won 382 (21.3%)

Patentee Won
153 (8.5%)

Mixed
96 (5.3%)

Settled/Voluntarily

Petition: 1797 (100%) 381 (21.2%) Dismissed 11 (0.6%)
Ismisse .07,

Joined/Consolidated

1(0.1%)

Denied
493 (27.4%)

Settled/Voluntarily Dismissed
224 (12.5%)

Pending Patent Challenger Won 60 (3.3%)

1(0.1%) \¥ Mixed 4 (0.2%)
Patentee Won 3 (0.2%)

Settled/Voluntarily Dismissed 278 (15.5%)
Patentee Won 7 (0.4%)
Patent Challenger Won 5 (0.3%)

Joined/Consolidated 4 (0.2%)
Administrative Closure 2 (0.1%)

M Patentee Won M Patent Challenger Won Mixed (Final Decision) Settled/Voluntarily Dismissed

Data provided by DocketNavigator

- PTAB CASE FLOW (FILED IN 2015)
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PTAB Case Flow

This chart shows the progression of PTAB cases from petition to final written decision.
Petition Early Termination Institution Late Termination Final Decision

Patent
Challenger
Won 400 (22.8%)

Patentee Won
113 (6.4%)

Mixed 88 (5%)

290 (16.5%) Settled/Voluntarily

Petition: 1758 (100%) Dismissed 10 (0.6%)

Joined/Consolidated
5 (0.3%)

Denied

543 (30.9%) Settled/Voluntarily Dismissed

169 (9.6%)

Patent Challenger Won 46 (2.6%)
Patentee Won 6 (0.3%)

Mixed 1 (0.1%)

Pending
1(0.1%)

Settled/Voluntarily Dismissed 289 (16.4%)

Patent Challenger Won 6 (0.3%)
Patentee Won 5 (0.3%)
Joined/Consolidated 2 (0.1%)

B Patentee Won M Patent Challenger Won Mixed (Final Decision) Settled/Voluntarily Dismissed

Data provided by DocketNavigator

- PTAB CASE FLOW (FILED IN 2016)
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PTAB Case Flow

This chart shows the progression of PTAB cases from petition to final written decision.

Petition Early Termination Institution Late Termination Final Decision

Patent
Challenger
Won 340 (18.9%)

Mixed
116 (6.4%)

Patentee Won
104 (5.8%)

Joined/Consolidated
L)
Petition: 1799 (100%) 16 (0.9%)

Settled/Voluntarily
Dismissed 12 (0.7%)

Pending

588 (32.7%)\ 1(0.1%)

Settled/Voluntarily Dismissed
219 (12.2%)

Pending

3 (0.2%) Patent Challenger Won 44 (2.4%)

Patentee Won 12 (0.7%)

Settled/Voluntarily Dismissed 227 (12.6%) Mixed 9 (0.5%)
Administrative Closure 1 (0.1%)

Patent Challenger Won 4 (0.2%)
Administrative Closure 2 (0.1%)
Patentee Won 2 (0.1%)

M Patentee Won M Patent Challenger Won Mixed (Final Decision) Settled/Voluntarily Dismissed

Data provided by DocketNavigator

- PTAB CASE FLOW (FILED IN 2017)
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PTAB Case Flow

This chart shows the progression of PTAB cases from petition to final written decision.

Petition Early Termination Institution Late Termination Final Decision

Patent
Challenger
Won 319 (18.6%)

Granted ; Mixed
101 (5.9%)
Patentee Won
) 85 (4.9%)

Joined/Consolidated
4 (0.2°%)

Petition: 1718 (100%)
Pending
3 (0.2%)

Settled/Voluntarily Dismissed
233 (13.6%)

558 (32.5%)
Patent Challenger Won 22 (1.3%)
Patentee Won 12 (0.7%)

Pending Mixed 4 (0.2%)
5(0.3%)

Settled/Voluntarily Dismissed 294 (17.1%)

Patentee Won 12 (0.7%)
Patent Challenger Won 8 (0.5%)
Administrative Closure 1 (0.1%)

M Patentee Won M Patent Challenger Won ' Mixed (Final Decision) | Settled/Voluntarily Dismissed

Data provided by DocketNavigator

- PTAB CASE FLOW (FILED IN 2018)
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PTAB Case Flow

This chart shows the progression of PTAB cases from petition to final written decision.

Petition Early Termination Institution Late Termination Final Decision

Patent
Challenger
Won 243 (18.4%)

Mixed
80 (6.1%)

Patentee Won
68 (5.1%)

Pending
42 (3.2%)

Petition: 1322 (100%)

Joined/Consolidated
11 (0.8%)

Denied

Settled/Voluntarily
461 (34.9%),

Dismissed 1 (0.1%)

Settled/Voluntarily Dismissed
148 (11.2%)

Pending
3 (0.2%) Patent Challenger Won 25 (1.9%)

— Partial 1 (0.1%) Mixed 9 (0.7%)

Patentee Won 4 (0.3%)
x Settled/Voluntarily Dismissed 190 (14.4%)

Patent Challenger Won 3 (0.2%)
B Administrative Closure 2 (0.2%)
~— Patentee Won 1 (0.1%)

N

M Patentee Won M Patent Challenger Won Mixed (Final Decision) Settled/Voluntarily Dismissed

Data provided by DocketNavigator

- PTAB CASE FLOW (FILED IN 2019)
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PTAB Case Flow

This chart shows the progression of PTAB cases from petition to final written decision.

Petition Early Termination Institution Late Termination Final Decision
Pending
Granted 508 (33%)

643 (41.8%)

Joined/Consolidated
7 (0.5%)
Petition: 1538 (100%)

Patent
Challenger
Won 5 (0.3%)

Denied
445 (28.9%)

Settled/Voluntarily Dismissed
89 (5.8%)

Patent Challenger Won 10 (0.7%)
Patentee Won 3 (0.2%)
Mixed 3 (0.2%)

Pending
208 (13.5%)

ﬁ\ Settled/Voluntarily Dismissed 238 (15.5%)

Patentee Won 2 (0.1%)
Administrative Closure 1 (0.1%)
— Patent Challenger Won 1 (0.1%)

M Patentee Won M Patent Challenger Won Mixed (Final Decision) Settled/Voluntarily Dismissed

Data provided by DocketNavigator

- PTAB CASE FLOW (FILED IN 2020)
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PTAB Case Flow
This chart shows the progression of PTAB cases from petition to final written decision.

Petition Early Termination Institution

Petition: 523 (100%) Pending 511 (97.7%)

Settled/Voluntarily Dismissed 12 (2.3%)

M Patentee Won M Patent Challenger Won ~ Mixed (Final Decision) ' Settled/Voluntarily Dismissed

Data provided by-ii DocketNavigator
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- PTAB CASE FLOW

PTAB Case Outcomes by Year of Petition

Mixed

Patent
Challenger Won

Patentee Won

Settled/
Voluntarily Dis..

Pending

2012

12

48

20

31

2013 2014 2015

39 79 106

312 534 452

217 502 634

217 478 525

Petition Date

2016

99

461

637

475

2017

138

395

667

arv

2018

133

352

625

538

2019

101

276

512

346

43

Data provided by DocketNavigator

2020

23

22

424

327

716

2021

12

511

All

730

2,852

4,238

3,426

1,282
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Number of APJs who signed at least one document in a given year

Document Filing Date
200
182

150

179
156
128
118
100 93
55
50
10
0 I

2012 2013 2014 2015 2016 2017 2018 2019

Number of APJs

Data provided by DocketNavigator

161

2020

142

2021
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- PTAB APJs Involved

How many APJs sign How Many Documents?

Average # of Documents Signed
Per Year

0
10
20
30 [ °
<0 | ¢
50 |, -7
s0 [ ¢
70 [ 12
s0 | °
g E
100 [ 2
i E
120 [N 2
130
140 N 2
150
160
170 1
180
190 1
0 2 4 6 8 10 12 14 16 18 20 22 24 26 28
Number of APJs

24

Data provided by DocketNavigator

30

32

33

34

35

36

38



fﬁc@"rw%%
%@TNMgLP%fmmnemal Property Law Association® S ett I emen tS ( p er U S PTO )

PTAB Committee

Settlements
(FY17 to FY21 through Q2: Oct. 1, 2016 to Mar. 31, 2021)

0
Settlement Rate 31% 320/0
26% 25%
502 22%
Settlements 436 402
Post- 243 309
Institution 47
146 %

Pre- % 110
- 259 %
Institution 200 163 \ 137

FYy1l7 FY18 FY19 FY20 FY21 YTD

Settlement rate is calculated by dividing total settlementsby concluded proceedingsin
each fiscal year (i.e., denied institution, settled, dismissed, requested adverse judgment,

and final written decision), excluding joined cases. .

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf

PATENT AND TRADEMARK OFFICE

Data provided by [T}



REQUESTS FOR ADVERSE

i The Now York Incllecust Popery Lo Asecision” ) | JINGMENTS (BY YEAR)

2013 2014 2015 2016 2017 2018 2019 2020 YTD 2021 est

M Granted M Denied M Partial ' Other

Data provided by-ii DocketNavigator
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Institution rates by petition
(FY17 to FY21 through Q2: Oct. 1, 2016 to Mar. 31, 2021)

M Instituted
by Petition = Denied
63% 63%
60% 60%
954‘\%9,/%9\% °
648

558 577

510 507

369

Fy17 FY18 FY19 FY20 FY21 YTD

A

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf

AAAAAAAAAAAAAAAAAAAAAAAA

Data provided by [T}
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Institution rates by patent
(FY17 to FY21 through Q2: Oct. 1, 2016 to Mar. 31, 2021)

by Patent M Instituted
aten .
! 69% 70% W Denied

67% 62,%
0
0 64%

314 338 290 316 % .

FY FY21 YTD

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf

AAAAAAAAAAAAAAAAAAAAAAAA

Data provided by [T}
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Overall Patent Institution Rate by Year

This chart shows the overall rate at which patents were granted or denied institution. If at least one claim was granted institution, that institution
will appear as "Granted" in this chart.

I Granted [l Denied

2012

2013

2014

2015

2016

2017

2018

2019

2020

2021

242 (83%)

637 (73%)
811 (65%)
739 (64%)
792 (60%)
845 (65%)
677 (59%)
594 (59%)
288 (60%) 193 (40%)

100 200 400

237 (27%)

412 (41%)

700
NUMBER OF INSTITUTION DECISIONS

430 (35%)
416 (36%)
538 (40%)

460 (35%)

461 (41%) /

900

Data provided by-ii DocketNavigator

Dec. 22, 2020
PTAB declares
Fintiv Factors
Precedential
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Institutions by Ground per Year

This chart shows the results of PTAB Institution decisions for individual patent claims challenged in a PTAB petition on obviousness (35 U.S.C. §
103) grounds. Bars above the midline show the number of claims in which review was granted, bars below the midline show the number of claims

in which review was denied.

Net Grants/Denials: Net Grants/Denials are visualized with a shaded inner bar. When the Net Grants/Denials line appears above the midline, it
means more claims were granted institution of review than denied that year. When the shaded bar appears below the midline, it means more
claims were denied institution than granted that year, and its size measures the difference.

Unpatentability Grounds Total Granted
® (All) Net Granted

Anticipation Total Denied
Enablement (§112 1 aka 112(a)) B Net Denied

Indefiniteness

Narrowing Dependent Claims
Obviousness

Ornamentality

All

Granted Institution

Claims with Institution Decisions

Obviousness N 125,257
Anticipation [ 36.815

Indefiniteness | 1

Denied Institution

Unpatentable ..| 8

0K 50K 100K 150K
NUMBER OF CLAIMS

Data provided by DocketNavigator

60K

40K

20K

0K
0K

20K

40K

60K

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
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Institutions by Ground per Year
This chart shows the results of PTAB Institution decisions for individual patent claims challenged in a PTAB petition on obviousness (35 U.S.C. §

103) grounds. Bars above the midline show the number of claims in which review was granted, bars below the midline show the number of claims
in which review was denied.

Net Grants/Denials: Net Grants/Denials are visualized with a shaded inner bar. When the Net Grants/Denials line appears above the midline, it
means more claims were granted institution of review than denied that year. When the shaded bar appears below the midline, it means more
claims were denied institution than granted that year, and its size measures the difference.

Unpatentability Grounds v Total Granted

Obviousness
(All) Net Granted
Anticipation Total Denied 40K
Enablement (§112 §[1 aka 112(a)) B Nt Denied S
Indefiniteness E
Narrowing Dependent Claims £
(®) Obviousness 3 20K
Ornamentality g
0K
0K
Claims with Institution Decisions
c
Obviousness 128,287 -%
Anticipation 36,815 % 20K
Indefiniteness | 1 %
Unpatentable ..| 8 é
40K

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

Data provided byt DocketNavigator
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Institutions by Ground per Year
This chart shows the results of PTAB Institution decisions for individual patent claims challenged in a PTAB petition on obviousness (35 U.S.C. §

103) grounds. Bars above the midline show the number of claims in which review was granted, bars below the midline show the number of claims
in which review was denied.

Net Grants/Denials: Net Grants/Denials are visualized with a shaded inner bar. When the Net Grants/Denials line appears above the midline, it
means more claims were granted institution of review than denied that year. When the shaded bar appears below the midline, it means more
claims were denied institution than granted that year, and its size measures the difference.

Unpatentability Grounds Total Granted Anticipation
(All) Net Granted
© Anticipation Total Denied
o
Enablle.ment (§112 11 aka 112(a)) B Net Denied § Lo
Indefiniteness 2
Narrowing Dependent Claims £
Obviousness B
. € 5K
Ornamentality o
0]
0K
0K -
Claims with Institution Decisions l I l
c
Obviousness 128,287 =
3 5K
Anticipation 36,815 3
Indefiniteness | 1 2
Unpatentable ..| 8 § 10K

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

Data provided byt DocketNavigator
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- INSTITUTIONS (INDEFINITENESS)

Institutions by Ground per Year

This chart shows the results of PTAB Institution decisions for individual patent claims challenged in a PTAB petition on obviousness (35 U.S.C. §
103) grounds. Bars above the midline show the number of claims in which review was granted, bars below the midline show the number of claims

in which review was denied.

Net Grants/Denials: Net Grants/Denials are visualized with a shaded inner bar. When the Net Grants/Denials line appears above the midline, it
means more claims were granted institution of review than denied that year. When the shaded bar appears below the midline, it means more
claims were denied institution than granted that year, and its size measures the difference.
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Motion Success by Year

Aqua Prods. v.
Matal (Decided
by Fed. Cir. On
Oct. 4, 2017)
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PTAB Appeal Filing Breakdown
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Results of PTAB Appeals
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Certiorari Petitions
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» Cuozzo Speed Techns. LLC * Thryv, Inc. v. Click-to-Call
v. Lee, 136 S.Ct. 2131 (2016) Techn., LP, 140 S.Ct. 1367

« SAS /nst. Inc. v. lcanu, 138 (2020) .
S.Ct. 1348 (2018) * Emerson Elec. Co. v. Sipco,

« Gramm v. Deere & Co (GVR LLC(GVR in light of Thryv)

s » Atlanta Gas Light Co. v.
.|n ligliit @if 5] Bennett Regu/'.gGuards (GVR
» Oil States Energy v. in light of 7Aryv)
Greene’s Energy Group, 138 » Superiour Communs. Inc. v.
S.Ct. 1365 (2018) Volstar (GVR in light of Thryv)
 Return Mail v. U.S. Postal ~ * Arthrex v. Smith & Nephew
(.Sz‘%rgs:es, 139 S.Ct. 1853 (argued)
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