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Agenda

• PETITIONS BEING FILED

• OUTCOMES AND DETERMINATIONS

• MOTION PRACTICE AT THE PTAB

• FEDERAL CIRCUIT REVIEW

• SUPREME COURT REVIEW

• QUESTIONS AND DISCUSSIONS
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PTAB Trial Statistics

FY21 Q2 Outcome Roundup

IPR, PGR, CBM

Patent Trial and Appeal Board

Fiscal Year 2021 2nd Quarter 

Petitions filed by Trial Type (FY21 
through Q2) (per USPTO)

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf
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Petitions filed by Trial Type (FY21 
through Q2) (per USPTO)
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Petitions filed by trial type 
(FY21 through Q2: Oct. 1, 2020 to Mar. 31, 2021)

Trial types include Inter Partes Review (IPR), Post Grant Review (PGR), and Covered 
Business Method (CBM). The Office will not consider a CBM petition filed on or after 
September 16, 2020.

IPR

634

91%

PGR

59

9%

693

Total

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf
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NEW PTAB PETITIONS 
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Petitions filed by Technology (FY21 
through Q2) (per USPTO)
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Petitions filed by technology
(FY21 through Q2: Oct. 1, 2020 to Mar. 31, 2021)

Electrical/ Computer

444

64%

Mechanical & 

Business Method

158

23%
Chemical

45

6%

Bio/ Pharma

45

6%

Design

1

0%

693

Total

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf
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NEW PTAB PETITIONS BY TECH CODE



Data provided by 

PTAB Committee

OUTCOMES AND 
DETERMINATIONS
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Outcomes by Petition (FY21 
through Q2) (Per USPTO)

Outcomes by petition
(FY21 through Q2: Oct. 1, 2020 to Mar. 31, 2021)
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https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf
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Outcomes by Patent (FY21 through 
Q2) (Per USPTO)

Outcomes by patent
(FY21 through Q2: Oct. 1, 2020 to Mar. 31, 2021)

FWD patentability or unpatentability reported 

with respect to the claims at issue in the FWD.

“Mixed Outcome” is shown for patents 

receiving more than one type of outcome 

from the list of : denied, settled, dismissed, 

and/or req. adverse judgement only.

A patent is listed in a FWD category if it ever 

received a FWD, regardless of other 

outcomes.
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https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf
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Outcomes by Challenged Claim 
(FY21 through Q2) (Per USPTO)

13

Outcomes by claim challenged
(FY21 through Q2: Oct. 1, 2020 to Mar. 31, 2021)

“Challenged But No FWD” most 

commonly refers to settlement, 

but can also refer to challenged 

claims subject to mixed non-FWD 

outcomes, such as both a denial 

and a dismissal.

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf
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PETITION OUTCOMES (By Patent)

IPR CBM PGR

85
At least one claim unpatentable

109
No claims unpatentable

305
At least one claim unpatentable

3,491
At least one claim unpatentable

3,263
No claims unpatentable

127
No claims unpatentable

6,754
Patents

with PTAB Outcomes

414
Patents

with PTAB Outcomes

212
Patents

with PTAB Outcomes

Petition Outcomes
Data in these charts is aggregated across all petitions. In other words, a patent that loses a claim in any petition falls under "At least one claim unpatentable" even if
those claims survived other petitions.
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PTAB OUTCOMES (BY YEAR)
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PTAB DETERMINATIONS 
BY PATENT CLAIMS
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PTAB CASE FLOW (OVERALL)
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PTAB CASE FLOW 
(FILED BEFORE DEC. 31, 2014)
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PTAB CASE FLOW (FILED IN 2015)
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PTAB CASE FLOW (FILED IN 2016)
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PTAB CASE FLOW (FILED IN 2017)
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PTAB CASE FLOW (FILED IN 2018)

SAS Inst. Inc. 
v. Icanu
(Decided by 

SCOTUS on 

Apr. 24, 2018)
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PTAB CASE FLOW (FILED IN 2019)
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PTAB CASE FLOW (FILED IN 2020)
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PTAB CASE FLOW (FILED IN 2021)
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PTAB CASE FLOW

Petition Date

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 All

Mixed

Patent
Challenger Won

Patentee Won

Settled/
Voluntarily Dis..

Pending 1,282

3,426

4,238

2,852

730

511

12

716

327

424

22

23

43

346

512

276

101

8

538

625

352

133

4

477

667

395

138

475

637

461

99

525

634

452

106

478

502

534

79

217

217

312

39

31

20

48

12

PTAB Case Outcomes by Year of Petition
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PTAB APJs Involved

Document Filing Date
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Number of APJs who signed at least one document in a given year
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Settlements (per USPTO)

249 200 259
163 137

187
202

243

146
110

26% 25%

31%

22%

32%

436
402

502

309
247

FY17 FY18 FY19 FY20 FY21 YTD

10

Settlements
(FY17 to FY21 through Q2: Oct. 1, 2016 to Mar. 31, 2021)

Settlement rate is calculated by dividing total settlements by concluded proceedings in 
each fiscal year (i.e., denied institution, settled, dismissed, requested adverse judgment, 
and final written decision), excluding joined cases.

Settlement Rate

Settlements

Post-

Institution

Pre-

Institution

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf
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REQUESTS FOR ADVERSE 
JUDGMENTS (BY YEAR)
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Institution Rates by Petition (per 
USPTO)

954
859 859

648

369

558 577
510 507

251

63%

60%

63%

56%

60%

FY17 FY18 FY19 FY20 FY21 YTD

Instituted

Denied

6

Institution rates by petition
(FY17 to FY21 through Q2: Oct. 1, 2016 to Mar. 31, 2021)

by Petition

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf
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Institution Rates by Petition (per 
USPTO)

7

Institution rates by patent
(FY17 to FY21 through Q2: Oct. 1, 2016 to Mar. 31, 2021)

by Patent

708 674 667

567

346314 338
290 316

167

69%

67%

70%

64%

67%

FY17 FY18 FY19 FY20 FY21 YTD

Instituted

Denied

https://www.uspto.gov/sites/default/files/documents/ptab_aia_fy2021_q2_roundup_.pdf
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INSTITUTIONS

Dec. 22, 2020 –

PTAB declares 

Fintiv Factors 

Precedential



Data provided by 

PTAB Committee

INSTITUTIONS (BY GROUND – ALL)
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INSTITUTIONS (OBVIOUSNESS)
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INSTITUTIONS (ANTICIPATION)
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INSTITUTIONS (INDEFINITENESS)
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INSTITUTIONS (DISCRETION)

Dec. 22, 2020.  

PTAB makes 

Fintiv Factors 

Precedential
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REQUEST FOR REHEARING 
(AT PTAB)
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REQUEST FOR REHEARING 
(AT PTAB)
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MOTIONS TO AMEND (AT PTAB)

Aqua Prods. v. 
Matal (Decided 

by Fed. Cir. On 

Oct. 4, 2017)
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MOTIONS TO AMEND (AT PTAB)
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Federal Circuit 
(PTAB Appeals)

Year of Appeal.. Appeal Filed by

2013 Patent Owner

Petitioner

2014 Patent Owner

Petitioner

2015 Patent Owner

Petitioner

Both

2016 Patent Owner

Petitioner

Both

2017 Patent Owner

Petitioner

Both

2018 Patent Owner

Petitioner

Both

2019 Patent Owner

Petitioner

Both

2020 Patent Owner

Petitioner

Both

2021 Patent Owner

Petitioner

1

1

29

83

2

76

263

1

147

293

1

129

266

5

153

314

8

181

267

10

179

285

54

91

PTAB Appeal Filing Breakdown
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Federal Circuit 
(Results of Appeal from PTAB)

0% 5% 10% 15% 20% 25% 30% 35% 40% 45% 50% 55% 60% 65% 70% 75% 80% 85%

% of Total Number of Events

IPR Affirmed

Affirmed in Part

Rejected / Reversed

Reversed in Part

Vacated

Vacated in Part

CBM Affirmed

Affirmed in Part

Reversed in Part

Vacated

PGR Affirmed

Affirmed in Part

Rejected / Reversed

Reversed in Part

Vacated

6

97

11

27

149

1,023

14

1

15

81

2

1

1

2

5

Results of PTAB Appeals
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Federal Circuit 
(En Banc Hearings of PTAB Appeals)

0 50 100 150 200 250 300 350 400 450 500 550 600 650 700 750 800 850 900

Count

All

Denied

Granted

847

754

13

En Banc Hearings
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SCOTUS Review

IPR CBM

3

36

11

97

39108

Certiorari Petition Decisions

Granted

Denied
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Key SCOTUS Cases involving IPRs

• Cuozzo Speed Techns. LLC 
v. Lee, 136 S.Ct. 2131 (2016)

• SAS Inst. Inc. v. Icanu, 138 
S.Ct. 1348 (2018)
• Gramm v. Deere & Co (GVR 

in light of SAS)

• Oil States Energy v. 
Greene’s Energy Group, 138 
S.Ct. 1365 (2018)

• Return Mail v. U.S. Postal 
Services, 139 S.Ct. 1853 
(2019)

• Thryv, Inc. v. Click-to-Call 
Techn., LP, 140 S.Ct. 1367 
(2020)
• Emerson Elec. Co. v. Sipco, 

LLC (GVR in light of Thryv)
• Atlanta Gas Light Co. v. 

Bennett Regul. Guards (GVR 
in light of Thryv)

• Superiour Communs. Inc. v. 
Volstar (GVR in light of Thryv)

• Arthrex v. Smith & Nephew 
(argued)
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