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RULE 3.6: 
TRIAL PUBLICITY 

(a) A lawyer who is participating in or has participated in a criminal or civil 
matter shall not make an extrajudicial statement that the lawyer knows or reasonably 
should know will be disseminated by means of public communication and will have a 
substantial likelihood of materially prejudicing an adjudicative proceeding in the matter. 
 
 (b) A statement ordinarily is likely to prejudice materially an adjudicative 
proceeding when it refers to a civil matter triable to a jury, a criminal matter or any other 
proceeding that could result in incarceration, and the statement relates to: 
 

 (1) the character, credibility, reputation or criminal record of a party, 
suspect in a criminal investigation or witness, or the identity of a witness or the 
expected testimony of a party or witness; 

 
 (2) in a criminal matter that could result in incarceration, the possibility 
of a plea of guilty to the offense or the existence or contents of any confession, 
admission or statement given by a defendant or suspect, or that person’s refusal or 
failure to make a statement; 

 
 (3) the performance or results of any examination or test, or the refusal 
or failure of a person to submit to an examination or test, or the identity or nature 
of physical evidence expected to be presented; 

 
 (4) any opinion as to the guilt or innocence of a defendant or suspect in a 
criminal matter that could result in incarceration; 

  
 (5) information the lawyer knows or reasonably should know is likely to 
be inadmissible as evidence in a trial and would, if disclosed, create a substantial 
risk of prejudicing an impartial trial; or 

 
 (6) the fact that a defendant has been charged with a crime, unless there 
is included therein a statement explaining that the charge is merely an accusation 
and that the defendant is presumed innocent until and unless proven guilty. 

 
 (c) Provided that the statement complies with paragraph (a), a lawyer may state 
the following without elaboration: 
 

 (1) the claim, offense or defense and, except when prohibited by law, the 
identity of the persons involved; 

 
 (2) information contained in a public record; 

 
 (3) that an investigation of a matter is in progress; 
 
 (4) the scheduling or result of any step in litigation; 
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 (5) a request for assistance in obtaining evidence and information 
necessary thereto; 

 
 (6) a warning of danger concerning the behavior of a person involved, 
when there is reason to believe that there exists the likelihood of substantial harm to 
an individual or to the public interest; and 

 
 (7) in a criminal matter: 

 
 (i) the identity, age, residence, occupation and family status of the 
accused; 

 
 (ii) if the accused has not been apprehended, information 
necessary to aid in apprehension of that person; 

 
 (iii) the identity of investigating and arresting officers or agencies 
and the length of the investigation; and 

 
 (iv) the fact, time and place of arrest, resistance, pursuit and use of 
weapons, and a description of physical evidence seized, other than as 
contained only in a confession, admission or statement. 

 
 (d) Notwithstanding paragraph (a), a lawyer may make a statement that a 
reasonable lawyer would believe is required to protect a client from the substantial 
prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client.  A 
statement made pursuant to this paragraph shall be limited to such information as is 
necessary to mitigate the recent adverse publicity. 
 

(e) No lawyer associated in a firm or government agency with a lawyer subject 
to paragraph (a) shall make a statement prohibited by paragraph (a). 

Comment  

[1] It is difficult to strike a balance between protecting the right to a fair trial and 
safeguarding the right of free expression.  Preserving the right to a fair trial necessarily entails 
some curtailment of the information that may be disseminated about a party prior to trial, 
particularly where trial by jury is involved.  If there were no such limits, the result would be the 
practical nullification of the protective effect of the rules of forensic decorum and the 
exclusionary rules of evidence.  On the other hand, there are vital social interests served by the 
free dissemination of information about events having legal consequences and about legal 
proceedings themselves.  The public has a right to know about threats to its safety and measures 
aimed at assuring its security.  It also has a legitimate interest in the conduct of judicial 
proceedings, particularly in matters of general public concern.  Furthermore, the subject matter 
of legal proceedings is often of direct significance in debate and deliberation over questions of 
public policy. 
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[2] Special rules of confidentiality may validly govern proceedings in juvenile, 
domestic relations and mental disability proceedings and perhaps other types of litigation.  Rule 
3.4(c) requires compliance with such rules. 

[3] The Rule sets forth a basic general prohibition against a lawyer making statements 
that the lawyer knows or reasonably should know will have a substantial likelihood of materially 
prejudicing an adjudicative proceeding.  It recognizes that the public value of informed 
commentary is great and that the likelihood of prejudice to a proceeding because of the 
commentary of a lawyer who is not involved in the proceeding is small.  Thus, the Rule applies 
only to lawyers who are participating or have participated in the investigation or litigation of a 
matter and their associates. 

[4] There are certain subjects that are more likely than not to have a material 
prejudicial effect on a proceeding, particularly when they refer to a civil matter triable to a jury, a 
criminal matter or any other proceeding that could result in incarceration.  Paragraph (b) 
specifies certain statements that ordinarily will have prejudicial effect.   

[5] Paragraph (c) identifies specific matters about which a lawyer’s statements would 
not ordinarily be considered to present a substantial likelihood of material prejudice.  
Nevertheless, some statements in criminal cases are also required to meet the fundamental 
requirements of paragraph (a), for example, those identified in paragraph (c)(7)(iv).  Paragraph 
(c) is not intended to be an exhaustive listing of the subjects upon which a lawyer may make a 
statement; statements on other matters may be permissible under paragraph (a). 

[6] Another relevant factor in determining prejudice is the nature of the proceeding 
involved.  Criminal jury trials will be most sensitive to extrajudicial speech.  Civil trials may be 
less sensitive.  Non-jury hearings and arbitration proceedings may be even less affected.  The 
Rule will still place limitations on prejudicial comments in these cases, but the likelihood of 
prejudice may be different depending on the type of proceeding. 

[7] Extrajudicial statements that might otherwise raise a question under this Rule may 
be permissible when they are made in response to statements made publicly by another party, 
another party’s lawyer or third persons, where a reasonable lawyer would believe a public 
response is required in order to avoid prejudice to the lawyer’s client.  When prejudicial 
statements have been publicly made by others, responsive statements may have the salutary 
effect of lessening any resulting adverse impact on the adjudicative proceeding.  Paragraph (d) 
permits such responsive statements, provided they contain only such information as is necessary 
to mitigate undue prejudice created by the statements made by others. 

[8] See Rule 3.8 Comment [5] for additional duties of prosecutors in connection with 
extrajudicial statements about criminal proceedings. 



 

 126 
 

RULE 3.7: 
LAWYER AS WITNESS 

(a) A lawyer shall not act as advocate before a tribunal in a matter in which the 
lawyer is likely to be a witness on a significant issue of fact unless: 

(1) the testimony relates solely to an uncontested issue; 

(2) the testimony relates solely to the nature and value of legal services 
rendered in the matter; 

(3) disqualification of the lawyer would work substantial hardship on the 
client; 

(4) the testimony will relate solely to a matter of formality, and there is no 
reason to believe that substantial evidence will be offered in opposition to the 
testimony; or 

(5) the testimony is authorized by the tribunal. 

 (b) A lawyer may not act as advocate before a tribunal in a matter if: 
  

 (1) another lawyer in the lawyer’s firm is likely to be called as a witness 
on a significant issue other than on behalf of the client, and it is apparent that the 
testimony may be prejudicial to the client; or 

 
 (2) the lawyer is precluded from doing so by Rule 1.7 or Rule 1.9. 

Comment 

[1] Combining the roles of advocate and witness can prejudice the tribunal and the 
opposing party and also can create a conflict of interest between the lawyer and client. 

Advocate-Witness Rule 

[2] The tribunal may properly object when the trier of fact may be confused or misled 
by a lawyer’s serving as both advocate and witness.  The opposing party may properly object 
where the combination of roles may prejudice that party’s rights in the litigation.  A witness is 
required to testify on the basis of personal knowledge, while an advocate is expected to explain 
and comment on evidence given by others.  It may not be clear whether a statement by an 
advocate-witness should be taken as proof or as an analysis of the proof.  The requirement that 
the testimony of the advocate-witness be on a significant issue of fact provides a materiality 
limitation. 

[3] To protect the tribunal, the Rule prohibits a lawyer from simultaneously serving 
as advocate and witness except in those circumstances specified in paragraph (a).  Paragraph 
(a)(1) recognizes that if the testimony will be uncontested, the ambiguities in the dual role are 
purely theoretical.  Testimony relating solely to a formality is uncontested when the lawyer 
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reasonably believes that no substantial evidence will be offered in opposition to the testimony.  
Paragraph (a)(2) recognizes that where the testimony concerns the extent and value of legal 
services rendered in the action in which the testimony is offered, permitting the lawyer to testify 
avoids the need for a second trial with new counsel to resolve that issue.  Moreover, in such a 
situation the judge has firsthand knowledge of the matter in issue; hence, there is less 
dependence on the adversary process to test the credibility of the testimony. 

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is 
required among the interests of the client, of the tribunal, and of the opposing party.  Whether the 
tribunal is likely to be misled or the opposing party is likely to suffer prejudice depends on the 
nature of the case, the importance and probable tenor of the lawyer’s testimony and the 
probability that the lawyer’s testimony will conflict with that of other witnesses.  Even if there is 
risk of such prejudice, in determining whether the lawyer should be disqualified, due regard must 
be given to the effect of disqualification on the lawyer’s client.  It is relevant that one or both 
parties could reasonably foresee that the lawyer would probably be a witness.  The conflict of 
interest principles stated in Rule 1.7, 1.9 and 1.10, which may separately require disqualification 
of the lawyer-advocate, have no application to the tribunal’s determination of the balancing of 
judicial and party interests required by paragraph (a)(3). 

[5] The tribunal is not likely to be misled when a lawyer acts as advocate before a 
tribunal in a matter in which another lawyer in the lawyer’s firm testifies as a witness.  
Therefore, paragraph (b) permits the non-testifying lawyer to act as advocate before the tribunal 
except (1) when another lawyer in the lawyer’s firm is likely to be called as a witness on a 
significant issue other than on behalf of the client, and it is apparent that the testimony may be 
prejudicial to the client, or (2) when either Rule 1.7 or Rule 1.9 would prohibit the non-testifying 
lawyer from acting as advocate before the tribunal.  Moreover, unless Rules 1.7 or 1.9 preclude 
it, the non-testifying lawyer and the testifying lawyer may continue to represent the client outside 
of the tribunal, with the client’s informed consent, in pretrial activities such as legal research, 
fact gathering, and preparation or argument of motions and briefs on issues of law, and may be 
consulted during the trial by the lawyer serving as advocate. 

Conflict of Interest 

[6] In determining whether it is permissible to act as advocate before a tribunal in 
which the lawyer will be a witness, the lawyer must also consider that the dual role may give rise 
to a conflict of interest that will require compliance with Rule 1.7 or Rule 1.9.  For example, if 
there is likely to be substantial conflict between the testimony of the client and that of the lawyer, 
the representation involves a conflict of interest that requires compliance with Rule 1.7.  This 
would be true even though the lawyer might not be prohibited by paragraph (a) from 
simultaneously serving as advocate and witness because the lawyer’s disqualification would 
work a substantial hardship on the client.  Similarly, a lawyer who might be permitted to serve 
simultaneously as an advocate and a witness by paragraph (a)(3) might be precluded from doing 
so by Rule 1.9.  The problem can arise whether the lawyer is called as a witness on behalf of the 
client or is called by the opposing party.  Determining whether such a conflict exists is primarily 
the responsibility of the lawyer involved.  If there is a conflict of interest, the lawyer must secure 
the client’s informed consent, confirmed in writing.  In some cases, the lawyer will be precluded 
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from seeking the client’s consent.  See Rule 1.7.  See Rule 1.0(e) for the definition of “confirmed 
in writing” and Rule 1.0(j) for the definition of “informed consent.” 
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RULE 3.8: 
SPECIAL RESPONSIBILITIES OF PROSECUTORS AND OTHER GOVERNMENT 

LAWYERS 

(a) A prosecutor or other government lawyer shall not institute, cause to be 
instituted or maintain a criminal charge when the prosecutor or other government lawyer 
knows or it is obvious that the charge is not supported by probable cause. 
  
 (b) A prosecutor or other government lawyer in criminal litigation shall make 
timely disclosure to counsel for the defendant or to a defendant who has no counsel of the 
existence of evidence or information known to the prosecutor or other government lawyer 
that tends to negate the guilt of the accused, mitigate the degree of the offense, or reduce 
the sentence, except when relieved of this responsibility by a protective order of a tribunal. 
 
 (c) When a prosecutor knows of new, credible and material evidence creating a 
reasonable likelihood that a convicted defendant did not commit an offense of which the 
defendant was convicted, the prosecutor shall within a reasonable time: 
 

(1) disclose that evidence to an appropriate court or prosecutor’s office; 
or 

 
(2) if the conviction was obtained by that prosecutor’s office, 
 

(A) notify the appropriate court and the defendant that the 
prosecutor’s office possesses such evidence unless a court authorizes delay 
for good cause shown; 

 
(B) disclose that evidence to the defendant unless the disclosure 

would interfere with an ongoing investigation or endanger the safety of a 
witness or other person, and a court authorizes delay for good cause shown; 
and 

 
(C) undertake or make reasonable efforts to cause to be 

undertaken such further inquiry or investigation as may be necessary to 
provide a reasonable belief that the conviction should or should not be set 
aside. 

 
(d) When a prosecutor knows of clear and convincing evidence establishing that 

a defendant was convicted, in a prosecution by the prosecutor’s office, of an offense that 
the defendant did not commit, the prosecutor shall seek a remedy consistent with justice, 
applicable law, and the circumstances of the case. 

 
(e) A prosecutor’s independent judgment, made in good faith, that the new 

evidence is not of such nature as to trigger the obligations of sections (c) and (d), though 
subsequently determined to have been erroneous, does not constitute a violation of this 
rule. 
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Comment 

[1] A prosecutor has the responsibility of a minister of justice and not simply that of 
an advocate.  This responsibility carries with it specific obligations to see that the defendant is 
accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.  
Applicable state or federal law may require other measures by the prosecutor, and knowing 
disregard of those obligations or a systematic abuse of prosecutorial discretion could constitute a 
violation of Rule 8.4.  A government lawyer in a criminal case is considered a “prosecutor” for 
purposes of this Rule. 

[2] A defendant who has no counsel may waive a preliminary hearing or other 
important pretrial rights and thereby lose a valuable opportunity to challenge probable cause.  
Accordingly, prosecutors should not seek to obtain waivers of preliminary hearings or other 
important pretrial rights from unrepresented accused persons.  This would not be applicable, 
however, to an accused appearing pro se with the approval of the tribunal, or to the lawful 
questioning of an uncharged suspect who has knowingly waived the rights to counsel and 
silence. 

[3] The exception in paragraph (b) recognizes that a prosecutor may seek an 
appropriate protective order from the tribunal if disclosure of information to the defense could 
result in substantial harm to an individual or to the public interest. 

[4] [Reserved.] 

[5] Rule 3.6 prohibits extrajudicial statements that have a substantial likelihood of 
prejudicing an adjudicatory proceeding.  In the context of a criminal prosecution, a prosecutor’s 
extrajudicial statement can create the additional problem of increasing public condemnation of 
the accused.  Although the announcement of an indictment, for example, will necessarily have 
severe consequences for the accused, a prosecutor can, and should, avoid comments that have no 
legitimate law enforcement purpose and have a substantial likelihood of increasing public 
opprobrium against the accused.  A prosecutor in a criminal case should make reasonable efforts 
to prevent persons under the prosecutor’s supervisory authority, which may include 
investigators, law enforcement personnel, employees and other persons assisting or associated 
with the prosecutor, from making extrajudicial statements that the prosecutor would be 
prohibited from making under Rule 3.6.  See Rule 5.3.  Nothing in this Comment is intended to 
restrict the statements that a prosecutor may make that comply with Rule 3.6(c) or Rule 3.6(d). 

[6] Like other lawyers, prosecutors are subject to Rule 5.1 and Rule 5.3, which relate 
to responsibilities regarding lawyers and nonlawyers who work for or are associated with the 
lawyer’s office.  Prosecutors should bear in mind the importance of these obligations in 
connection with the unique dangers of improper extrajudicial statements in a criminal case, and 
should exercise reasonable care to prevent persons assisting or associated with the prosecutor 
from making improper extrajudicial statements.  Ordinarily, the reasonable care standard will be 
satisfied if the prosecutor issues the appropriate cautions to law enforcement personnel and other 
relevant individuals. 
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[6A] Reference to a “prosecutor” in this Rule includes the office of the prosecutor and 
all lawyers affiliated with the prosecutor’s office who are responsible for the prosecution 
function.  Like other lawyers, prosecutors are subject to Rule 3.3, which requires a lawyer to take 
reasonable remedial measures to correct material evidence that the lawyer has offered when the 
lawyer comes to know of its falsity.  See Rule 3.3, Comment [6A]. 

[6B] The prosecutor’s duty to seek justice has traditionally been understood not only to 
require the prosecutor to take precautions to avoid convicting innocent individuals, but also to 
require the prosecutor to take reasonable remedial measures when it appears likely that an 
innocent person was wrongly convicted.  Accordingly, though not required by these Rules, when 
a prosecutor comes to know of new and material evidence creating a reasonable likelihood that a 
person was wrongly convicted, the prosecutor should examine the evidence and undertake such 
further inquiry or investigation as may be necessary to determine whether the conviction was 
wrongful.  The scope of the inquiry will depend on the circumstances.  In some cases, the 
prosecutor may recognize the need to reinvestigate the underlying case; in others, it may be 
appropriate to await development of the record in collateral proceedings initiated by the 
defendant.  The nature of the inquiry or investigation should be such as to provide a reasonable 
belief that the conviction should or should not be set aside. 

[6C] Likewise, when a prosecutor comes to know of clear and convincing evidence 
establishing that a conviction was wrongful, the prosecutor should disclose the new evidence to 
the defendant so that defense counsel may conduct any necessary investigation and make any 
appropriate motions directed at setting aside the verdict, and should disclose the new evidence to 
the court or other appropriate authority so that the court can determine whether to initiate its own 
inquiry.  The evidence should be disclosed in a timely manner, depending on the particular 
circumstances.  For example, disclosure of the evidence might be deferred where it could 
prejudice the prosecutor’s investigation into the matter.  If the convicted defendant is 
unrepresented and cannot afford to retain counsel, the prosecutor should request that the court 
appoint counsel for purposes of these post-conviction proceedings.  This Comment applies to 
new and material evidence of innocence, regardless of whether it could previously have been 
discovered by the defense. 

[6D] If the prosecutor comes to know of clear and convincing evidence that the 
defendant was convicted of an offense that the defendant did not commit, the prosecutor should 
seek to remedy the injustice by taking appropriate steps to remedy the wrongful conviction.  
These steps may include, depending on the particular circumstances, disclosure of the evidence 
to the defendant, requesting that the court appoint counsel for an unrepresented indigent 
defendant and, where appropriate, notifying the court that the prosecutor believes that the 
defendant was wrongfully convicted. 

[6E] Comments [6B], [6C] and [6D] apply whether the new evidence comes to the 
attention of the prosecutor who obtained the defendant’s conviction or to a different prosecutor.  
If the evidence comes to the attention of a prosecutor in a different prosecutor’s office, the 
prosecutor should notify the office of the prosecutor who obtained the conviction.   
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RULE 3.9: 
ADVOCATE IN NON-ADJUDICATIVE MATTERS 

A lawyer communicating in a representative capacity with a legislative body or 
administrative agency in connection with a pending non-adjudicative matter or proceeding 
shall disclose that the appearance is in a representative capacity, except when the lawyer 
seeks information from an agency that is available to the public.   

Comment 

[1] In representation before bodies such as legislatures, municipal councils and 
executive and administrative agencies acting in a rule-making or policy-making capacity, 
lawyers present facts, formulate issues and advance arguments regarding the matters under 
consideration.  The legislative body or administrative agency is entitled to know that the lawyer 
is appearing in a representative capacity.  Ordinarily the client will consent to being identified, 
but if not, such as when the lawyer is appearing on behalf of an undisclosed principal, the 
governmental body at least knows that the lawyer is acting in a representative capacity as 
opposed to advancing the lawyer’s personal opinion as a citizen.  Representation in such matters 
is governed by Rules 4.1 through 4.4, and 8.4. 

[1A] Rule 3.9 does not apply to adjudicative proceedings before a tribunal.  Court rules 
and other law require a lawyer, in making an appearance before a tribunal in a representative 
capacity, to identify the client or clients and provide other information required for 
communication with the tribunal or other parties. 

[2] [Reserved.] 

[3] [Reserved.] 
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RULE 4.1: 
TRUTHFULNESS IN STATEMENTS TO OTHERS 

In the course of representing a client, a lawyer shall not knowingly make a false 
statement of fact or law to a third person. 

Comment 

Misrepresentation 

[1] A lawyer is required to be truthful when dealing with others on a client’s behalf, 
but generally has no affirmative duty to inform an opposing party of relevant facts.  A 
misrepresentation can occur if the lawyer incorporates or affirms a statement of another person 
that the lawyer knows is false.  Misrepresentations can also occur by partially true but misleading 
statements or omissions that are the equivalent of affirmative false statements.  As to dishonest 
conduct that does not amount to a false statement or for misrepresentations by a lawyer other 
than in the course of representing a client, see Rule 8.4. 

Statements of Fact 

[2] This Rule refers to statements of fact.  Whether a particular statement should be 
regarded as one of fact can depend on the circumstances.  Under generally accepted conventions 
in negotiation, certain types of statements ordinarily are not taken as statements of fact.  
Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an 
acceptable settlement of a claim are ordinarily in this category; so is the existence of an 
undisclosed principal, except where nondisclosure of the principal would constitute fraud.  
Lawyers should be mindful of their obligations under applicable law to avoid criminal and 
tortious misrepresentation. 

Illegal or Fraudulent Conduct by Client 

[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client as 
to conduct that the lawyer knows is illegal or fraudulent.  Ordinarily, a lawyer can avoid assisting 
a client’s illegality or fraud by withdrawing from the representation.  See Rule 1.16(c)(2).  
Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and to 
disaffirm an opinion, document, affirmation or the like.  See Rules 1.2(d), 1.6(b)(3). 
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RULE 4.2: 
COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL 

(a) In representing a client, a lawyer shall not communicate or cause another to 
communicate about the subject of the representation with a party the lawyer knows to be 
represented by another lawyer in the matter, unless the lawyer has the prior consent of the 
other lawyer or is authorized to do so by law. 
  
 (b) Notwithstanding the prohibitions of paragraph (a), and unless otherwise 
prohibited by law, a lawyer may cause a client to communicate with a represented person 
unless the represented person is not legally competent, and may counsel the client with 
respect to those communications, provided the lawyer gives reasonable advance notice to 
the represented person’s counsel that such communications will be taking place. 
 
 (c) A lawyer who is acting pro se or is represented by counsel in a matter is 
subject to paragraph (a), but may communicate with a represented person, unless 
otherwise prohibited by law and unless the represented person is not legally competent, 
provided the lawyer or the lawyer’s counsel gives reasonable advance notice to the 
represented person’s counsel that such communications will be taking place. 
 
Comment  

[1] This Rule contributes to the proper functioning of the legal system by protecting a 
person who has chosen to be represented by a lawyer in a matter against possible overreaching 
by other lawyers who are participating in the matter, interference by those lawyers with the 
client-lawyer relationship, and un-counseled disclosure of information relating to the 
representation. 

[2] Paragraph (a) applies to communications with any party who is represented by 
counsel concerning the matter to which the communication relates. 

[3] Paragraph (a) applies even though the represented party initiates or consents to the 
communication.  A lawyer must immediately terminate communication with a party if after 
commencing communication, the lawyer learns that the party is one with whom communication 
is not permitted by this Rule. 

[4] This Rule does not prohibit communication with a represented party or person or 
an employee or agent of such a party or person concerning matters outside the representation.  
For example, the existence of a controversy between a government agency and a private party or 
person or between two organizations does not prohibit a lawyer for either from communicating 
with nonlawyer representatives of the other regarding a separate matter.  Nor does this Rule 
preclude communication with a represented party or person who is seeking advice from a lawyer 
who is not otherwise representing a client in the matter.  A lawyer having independent 
justification or legal authorization for communicating with a represented party or person is 
permitted to do so. 
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[5] Communications authorized by law may include communications by a lawyer on 
behalf of a client who is exercising a constitutional or other legal right to communicate with the 
government.  Communications authorized by law may also include investigative activities of 
lawyers representing governmental entities, directly or through investigative agents, prior to the 
commencement (as defined by law) of criminal or civil enforcement proceedings.  When 
communicating with the accused in a criminal matter, a government lawyer must comply with 
this Rule in addition to honoring the state or federal rights of the accused.  The fact that a 
communication does not violate a state or federal right is insufficient to establish that the 
communication is permissible under this Rule.  This Rule is not intended to effect any change in 
the scope of the anti-contact rule in criminal cases. 

[6] [Reserved.] 

[7] In the case of a represented organization, paragraph (a) ordinarily prohibits 
communications with a constituent of the organization who:  (i) supervises, directs or regularly 
consults with the organization’s lawyer concerning the matter, (ii) has authority to obligate the 
organization with respect to the matter, or (iii) whose act or omission in connection with the 
matter may be imputed to the organization for purposes of civil or criminal liability.  Consent of 
the organization’s lawyer is not required for communication with a former unrepresented 
constituent.  If an individual constituent of the organization is represented in the matter by the 
person’s own counsel, the consent by that counsel to a communication will be sufficient for 
purposes of this Rule.  In communicating with a current or former constituent of an organization, 
a lawyer must not use methods of obtaining evidence that violate the legal rights of the 
organization.  See Rules 1.13, 4.4. 

[8] The prohibition on communications with a represented party applies only in 
circumstances where the lawyer knows that the party is in fact represented in the matter to be 
discussed.  This means that the lawyer has actual knowledge of the fact of the representation; but 
such knowledge may be inferred from the circumstances.  See Rule 1.0(k) for the definition of 
“knowledge.”  Thus, the lawyer cannot evade the requirement of obtaining the consent of 
counsel by ignoring the obvious. 

[9] In the event the party with whom the lawyer communicates is not known to be 
represented by counsel in the matter, the lawyer’s communications are subject to Rule 4.3. 

[10] A lawyer may not make a communication prohibited by paragraph (a) through the 
acts of another.  See Rule 8.4(a). 

Client-to-Client Communications 

[11] Persons represented in a matter may communicate directly with each other.  A 
lawyer may properly advise a client to communicate directly with a represented person, and may 
counsel the client with respect to those communications, provided the lawyer complies with 
paragraph (b).  Agents for lawyers, such as investigators, are not considered clients within the 
meaning of this Rule even where the represented entity is an agency, department or other 
organization of the government, and therefore a lawyer may not cause such an agent to 
communicate with a represented person, unless the lawyer would be authorized by law or a court 
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order to do so.  A lawyer may also counsel a client with respect to communications with a 
represented person, including by drafting papers for the client to present to the represented 
person.  In advising a client in connection with such communications, a lawyer may not advise 
the client to seek privileged information or other information that the represented person is not 
personally authorized to disclose or is prohibited from disclosing, such as a trade secret or other 
information protected by law, or to encourage or invite the represented person to take actions 
without the advice of counsel. 

[12] A lawyer who advises a client with respect to communications with a represented 
person should be mindful of the obligation to avoid abusive, harassing, or unfair conduct with 
regard to the represented person.  The lawyer should advise the client against such conduct.  A 
lawyer shall not advise a client to communicate with a represented person if the lawyer knows 
that the represented person is legally incompetent.  See Rule 4.4. 

 [12A] When a lawyer is proceeding pro se in a matter, or is being represented by his or 
her own counsel with respect to a matter, the lawyer’s direct communications with a 
counterparty are subject to the no-contact rule, Rule 4.2.  Unless authorized by law, the lawyer 
must not engage in direct communications with a party the lawyer knows to be represented by 
counsel without either (i) securing the prior consent of the represented party’s counsel under 
Rule 4.2(a), or (ii) providing opposing counsel with reasonable advance notice that such 
communications will be taking place. 
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RULE 4.3: 
COMMUNICATING WITH UNREPRESENTED PERSONS 

In communicating on behalf of a client with a person who is not represented by 
counsel, a lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer 
knows or reasonably should know that the unrepresented person misunderstands the 
lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the 
misunderstanding.  The lawyer shall not give legal advice to an unrepresented person other 
than the advice to secure counsel if the lawyer knows or reasonably should know that the 
interests of such person are or have a reasonable possibility of being in conflict with the 
interests of the client. 

Comment 

[1] An unrepresented person, particularly one not experienced in dealing with legal 
matters, might assume that a lawyer is disinterested in loyalties or is a disinterested authority on 
the law even when the lawyer represents a client.  In order to avoid a misunderstanding, a lawyer 
will typically need to identify the lawyer’s client and, where necessary, explain that the client has 
interests opposed to those of the unrepresented person.  As to misunderstandings that sometimes 
arise when a lawyer for an organization deals with an unrepresented constituent, see Rule 
1.13(a), Comment [2A].   

[2] The Rule distinguishes between situations involving unrepresented parties whose 
interests may be adverse to those of the lawyer’s client and those in which the person’s interests 
are not in conflict with the client’s.  In the former situation, the possibility that the lawyer will 
compromise the unrepresented person’s interests is so great that the Rule prohibits the giving of 
any advice apart from the advice to obtain counsel.  Whether a lawyer is giving impermissible 
advice may depend on the experience and sophistication of the unrepresented party, as well as 
the setting in which the behavior and comments occur.  This Rule does not prohibit a lawyer 
from negotiating the terms of a transaction or settling a dispute with an unrepresented person.  So 
long as the lawyer has explained that the lawyer represents an adverse party and is not 
representing the person, the lawyer may inform the person of the terms on which the lawyer’s 
client will enter into an agreement or settle a matter, prepare documents that require the person’s 
signature, and explain the lawyer’s own view of the meaning of the document or the lawyer’s 
view of the underlying legal obligations. 
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RULE 4.4: 
RESPECT FOR RIGHTS OF THIRD PERSONS 

(a) In representing a client, a lawyer shall not use means that have no 
substantial purpose other than to embarrass or harm a third person or use methods of 
obtaining evidence that violate the legal rights of such a person. 

(b) A lawyer who receives a document, electronically stored information, or 
other writing relating to the representation of the lawyer’s client and knows or reasonably 
should know that it was inadvertently sent shall promptly notify the sender. 

Comment 

[1] Responsibility to a client requires a lawyer to subordinate the interests of others to 
those of the client, but that responsibility does not imply that a lawyer may disregard the rights of 
third persons.  It is impractical to catalogue all such rights, but they include legal restrictions on 
methods of obtaining evidence from third persons and unwarranted intrusions into privileged 
relationships, such as the client-lawyer relationship. 

[2] Paragraph (b) recognizes that lawyers and law firms sometimes receive a 
document, electronically stored information, or other “writing as defined in Rule 1.0(x), that was 
mistakenly sent, produced, or otherwise inadvertently made available by opposing parties or their 
lawyers.  A document, electronically stored information, or other writing is “inadvertently sent” 
within the meaning of paragraph (b) when it is accidentally transmitted, such as when an email 
or letter is misaddressed or a document or other writing is accidentally included with information 
that was intentionally transmitted.  One way to resolve this situation is for lawyers and law firms 
to enter into agreements containing explicit provisions as to how the parties will deal with 
inadvertently sent documents.  In the absence of such an agreement, however, if a lawyer or law 
firm knows or reasonably should know that such a document or other writing was sent 
inadvertently, this Rule requires only that the receiving lawyer promptly notify the sender in 
order to permit that person to take protective measures.  Although this Rule does not require that 
the receiving lawyer refrain from reading or continuing to read the document, a lawyer who 
reads or continues to read a document that contains privileged or confidential information may 
be subject to court-imposed sanctions, including disqualification and evidence-preclusion.  
Whether the lawyer or law firm is required to take additional steps, such as returning the 
document or other writing, is a matter of law beyond the scope of these Rules, as is the question 
whether the privileged status of a document or other writing has been waived.  Similarly, this 
Rule does not address the legal duties of a lawyer who receives a document or other writing that 
the lawyer knows or reasonably should know may have been inappropriately obtained by the 
sending person.  For purposes of this Rule, “document, electronically stored information or other 
writing” includes not only paper documents, but also email and other forms of electronically 
stored information – including embedded data (commonly referred to as “metadata”) – that is 
subject to being read or put into readable form.  See Rule 1.0(x). 

[3] Refraining from reading or continuing to read a document or other writing once a 
lawyer realizes that it was inadvertently sent and returning the document to the sender or 
permanently deleting electronically stored information, honors the policy of these Rules to 
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protect the principles of client confidentiality.  Because there are circumstances where a lawyer’s 
ethical obligations should not bar use of the information obtained from an inadvertently sent 
document or other writing, however, this Rule does not subject a lawyer to professional 
discipline for reading and using that information.  Nevertheless, substantive law or procedural 
rules may require a lawyer to refrain from reading an inadvertently sent document or other 
writing, or to return the document or other writing to the sender or permanently delete 
electronically stored information, or both.  Accordingly, in deciding whether to retain or use an 
inadvertently received document or other writing, some lawyers may take into account whether 
the attorney-client privilege would attach.  But if applicable law or rules do not address the 
situation, decisions to refrain from reading such a document or other writing or instead to return 
them, or both, are matters of professional judgment reserved to the lawyer.  See Rules 1.2, 1.4. 


